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Introduction 

• Health and Safety Duties and Liabilities 

• Recent Developments: 

  -  Case Law Update 

- Principles of H&S Law 

- Individual Responsibility 

• Sentencing Trends & the Definitive Guideline 

• Corporate Manslaughter 

• Questions 



Health and Safety Duties & 

Responsibilities 



Corporate H&S duties 

Corporate   Duty to “ensure” the health 

    safety and welfare of  

    employees 

 

     Duty to “ensure” the health 

    and safety of non-employees 

 

     “So far as is reasonably  

    practicable”  

Section 2 

Duty to 

employees 

Duty to 

non- 

employees 

Section 3 
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Corporate H&S duties 

• A positive duty to maintain (“ensure”) a state of affairs 

exists (at all times) that is free from material risks to the 

health and safety of employees, students, contractors 

and members of the public 

• Reasonable Practicability limits the general duty to guard 

against risks 

– Allows a company to discharge its duties if it can 

prove the adoption of [further] measures which would 

make it possible to ensure the safety and health of 

persons would be disproportionate in terms of time, 

money and effort when balanced against the risk  
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Sections 2 and 3 HSWA – material risk 

• Why? 

– Sections 2 and 3 HSWA are concerned with risk 

– The risk must be a real / material risk, not fanciful, 

one which would require a reasonable person to do 

something about it. It focuses on foresight without the 

benefit of hindsight 

– Safety must be judged by the understanding and 

standards of the times. 



Case Example  
What risks have to be managed?.... 

  

R v Porter [2008] EWCA Crim 1271 
 

• Death of a three-year old boy, who injured his head when jumping from  

      steps in his school playground and later contracted MRSA at hospital  

   

• Headmaster was prosecuted for an alleged breach of the duty he owed to the 

children to ensure that they were not exposed to ‘risk’ – Section 3 HSWA 1974 

 

• Examined what the ‘risk’ must be: 'real risk' as opposed to mere fanciful or 

hypothetical risks 

"Where the risk can truly be said to be part of the incidence of everyday life, 

it is less likely that the injured person could be said to have been exposed 

to risk by the conduct of the operations in question“ 

• Conviction quashed 

 

 

 



How to achieve reasonable 

practicability? 

• Risk assessments are key!! 

–  a “blueprint for action” 

– what was foreseeable (law / standards / 

guidance) 

• material risks 

–  “reasonable” controls  
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Breach of duty – potential penalties 

• Breach of HSWA or regulations punishable by an 

unlimited fine 

• Improvement and Prohibition Notices may be imposed 

whether a prosecution takes place or not 

• Fee For Intervention means that HSE will look to recover 

its investigation costs even if it decides to take no further 

action 

• Corporate fines are increasing and likely to get much 

bigger 

• Consequences for individuals – fine or prison 



Individual liability 

• Duty to take reasonable care of self and 

others affected by work (s.7) 

• Where an offence… has been committed 

with the consent, connivance, 

or…attributable to any neglect on the part of 

any director, manager… or a person who 

purports to act in that capacity, he/she as 

well as the company shall be guilty of that 

offence (s.37) 

• Includes things you ought to be aware of. 

• Breaches can result in up to 2 years in prison 

and/or an unlimited fine and/or 

disqualification as a company director 
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Duty of 

employees 

Section 7 

Section 37 

Liability of 

directors and 

senior managers 



Who is a “Senior manager”? 

• Courts have decided that: 

– Intention was to fix liability only on those in a position 

of real authority; 

– Decision makers who had power and responsibility to 

decide corporate policy and strategy; 

– Not meant to strike at “underlings”! 

• Prosecutors & investigators treat this as a flexible term 

 



Is the threat real? 

• The number of s.37 convictions is rising quickly 

• Temperature increased by Corporate Manslaughter Act 

• Figures for 2010 – 2011 revealed 21 cases where no incident of any kind 

had taken place 

 

• HSE statistics for prosecutions under s37 HSWA in 2013:  

– 38 prosecutions of directors  

– Fines ranging from £300 to £32,000  

– Costs ranging from £340 to £50,000  

– Prison sentences ranging from 4 months to 8 months (suspended 

sentences)  

– Disqualification of directors for up to 5 years  

– Largest company = 25 employees  

 

 



H&S Developments  



HSE 2016 Strategy 

“Helping Great Britain work well together” 
 

• 6 key themes: 

1. Acting together 

2. Tackling ill health 

3. Managing risk well 

4. Supporting small employers 

5. Keeping pace with change 

6. Keep building a 21st century world class 

occupational health and safety system 
 



Enforcement 

• Prosecutions 

– Fines – 2 significant changes 

 

 

• S. 85 LASPO – removes limit / cap on fines in the 

Magistrates’ Court for offences committed after 12 March 

2015 

 

• Sentencing Guidelines for health and safety offences, 

corporate manslaughter, food safety and hygiene offences – 

apply from 1 February 2016 
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Polyflor Ltd v HSE (July 2014) 

• One of Polyflor's employees, a Technical Support Engineer, was 

undertaking maintenance work on a conveyor belt following a blockage. 

When the machine became blocked, a limited permit to work was raised so 

that the machine could be operated without any guarding in place.  

 

• The engineer, put a spanner in the belt to find out where it was sticking. 

However, he was unable to let go of the spanner in time which pulled him 

into the machine, resulting in a broken arm. 

 

• The engineer accepted during the course of the trial that he should not have 

put a spanner in the conveyor belt, he had been blasé on the day of the 

accident and had taken a foolish risk.  

 



• Polyflor's defence team argued that any risk 

was entirely attributable to and materialised 

due to the foolish act of the employee rather 

than the system of work. It was argued that 

there was no breach of duty under HSWA 

and no exposure to any risk which Polyflor 

had created. 

 

• The Court of Appeal found that 

notwithstanding the accident was caused by 

the foolish act of the employee, there was 

still the existence of a risk created by the 

employer so that the onus passed to them to 

take all reasonably practicable steps to 

prevent employees from being exposed to 

that risk. 

 

Polyflor Ltd v HSE (July 2014) 



(1) Balfour Beatty and (2) Enterprise 

(AOL) Ltd v HSE (December 2014)  

• BB was Managing Agent on the A50 for the Highways 

Agency. Enterprise had a contract to provide temporary 

traffic management (“TTM”) for BB; 

• BB asked Enterprise to provide TTM for a two lane 

closure of the A50 at Uttoxeter; 

• On 25 November 2007, William Collins was driving along 

the A50 when he failed to negotiate the road closure and 

collided with a parked Enterprise van. He died; 

• Police Collision Report concluded that driver fatigue was 

a “very likely” cause of the accident; 



(1) Balfour Beatty and (2) Enterprise 

(AOL) Ltd v HSE (December 2014)  

• CA rejected both appeals against conviction and sentence; 

• CA distinguished this case from Porter, which involved a 

situation which could sensibly be described as everyday or 

ordinary and distinct from the activities of the appellants. 

This case focussed on the adequacy of the TTM; not 

ordinary or everyday driving; 

• Negotiating the TTM was not a usual event; 

• Issue was whether the appellants had failed to ensure that 

non-employees who might be affected by the TTM were not 

exposed to material risks – had they done everything 

reasonably practicable.  



And in other news….  

• Risk 

– R (HSE) v C T Aviation Solutions Ltd [2015]  
 

• Risks which are an “incidence of everyday life and 

which are tolerated by society” - not relevant 

• There has to be some proximity between the risk 

and the conduct of the business 

• The better way to avoid prosecution or to secure 

an acquittal is to demonstrate that all reasonable 

precautions have been taken 



Enforcement Notices 

• Sarah Jane Hughes (HSE Inspector) v Rotary 

Yorkshire Ltd [2015] Court of Appeal 

• The question for an inspector was whether there 

was a risk of serious personal injury [for Prohibition 

Notices] on the facts known to him at the time of 

the decision; 

• On appeal, the Tribunal is only concerned with 

whether the facts known, or which ought to have 

been known, justified the inspector’s action 



H&S Consultant Goes Straight to Gaol  

• Contested trial at Southwark Crown Court in November/ 

December 2014; 

• Site manager & Co. director convicted of gross 

negligence manslaughter. 3 years and 3 months 

imprisonment; 

• Independent external safety adviser convicted of s7 

HSWA offence. 9 months immediate imprisonment; 

• Sentencing Judge commented that the safety advisor’s 

failure to do anything when on site showed a level of 

disregard for safety that was “staggering”. 



Two Individuals Jailed workplace fatalities 

• 8 April 2016 sentence (incident January 2014) 

• Two companies engaged to carry out works in Stockport 

• 20 January – near miss fall from height – no injuries  

• 21 January: 

  (1) worker fell through a skylight 30 ft.– life changing injuries 

  (2) worker fell through a skylight – serious head injuries – fatal  

• Both companies prosecuted 

• Building and Dismantling Contractors – GNM, Section 2 HSWA, Reg 4 & 7 

WAH – Individual 6-years custody, Company - £400,000 fine and costs 

• C Smith and Sons – Section 2, CDM and WAH breaches – Individual 8-

months, Company - £90,000 and £45,000 costs 



Sentencing &  

the Definitive Guideline 



Aims and overarching issues 

• Consistency and clarity of guidance 

• Punishment – penalty to reflect seriousness and financial 

circumstances of the offender 

• Remove any economic gain derived from the offence 

• Make directors and shareholders reform themselves 

 

 

  

 “the fine should be sufficiently substantial to 

have a real economic impact” 



The new approach 

• Step One determine offence category: harm and  

  culpability 

• Step Two starting point and category range: what is 

  the size of the company by turnover  

• Step Three is the proposed fine proportionate to the  

  means of the offender 

• Step Four consider other factors that might warrant 

  adjustment – e.g. Impact on employees 

• Plus Wider factors – including credit for a guilty plea 

 



Categories of organisation 

• Based on turnover NOT profit 

– Large: £50m and over 

– Very Large companies:  it may be necessary to 

move outside the proposed ranges to ensure the fine 

is proportionate 



Defining culpability 

• Level of culpability extremely important 

Very High 

Deliberate breach or 
flagrant disregard of the 

law 

High 

Fell far short of the 
appropriate standard 

Medium 

Fell short of standard in 
a manner that falls 

between descriptions in 
high and low culpability 

Low 

Did not fall far short of 
appropriate standard 



Issues relevant to culpability 

• High  

– Failing to put in place measures recognised as standards 

in the industry 

– Ignoring concerns raised by employees or others 

– Failing to make changes after prior incidents 

– Allowing breaches to subsist over a long period of time 

• Low 

– Significant efforts were made to address risk but 

inadequate on this occasion 

– No prior event or warning indicating a risk 



HSWA Breach - Categories of harm 

• Seriousness of harm risked + likelihood of harm = Harm 

Categories 1-4 (NB: Risk of harm – not actual harm) 

• Seriousness of harm risked classified as: 

 •Death 

•Physical or mental impairment resulting in lifelong 
dependency 

•Health condition resulting in reduced life expectancy 

Level A 

•Physical or mental impairment not amounting to Level A, 
which has a substantial and long-term effect on the 
sufferer’s ability to carry out normal day to day activities or 
on their ability to return to work  

•A progressive, permanent or irreversible condition 

Level B 

•All others not in A or B Level C 



Aggravating v Mitigating features 

• Aggravating 

– Cost cutting at the expense of 

safety 

– Deliberate concealment of 

illegal nature of activity 

– Breach of any court order 

– Obstruction of justice 

– Poor health and safety record 

– Falsification of documentation 

or licences 

– Deliberate failure to obtain a 

licence 

– Exploiting vulnerable victims 

• Mitigating 

– No previous convictions or no 

relevant/recent convictions 

– Evidence of steps taken to 

remedy problem 

– High level of co-operation with 

the investigation beyond that 

which will always be expected 

– Good health and safety record 

– Effective health and safety 

procedures in place 

– Self reporting, co-operation 

and acceptance of 

responsibility 



What do the guidelines mean? 

• Fines for Large/Very Large companies will be 

substantially higher than previously for similar facts 

• Establishing whether culpability was “low” will be very 

important in setting fines 

• Even more important to show existing procedures are in 

place and are effective (what do others in the industry 

do?) 

• Very Large companies may fall outside the ranges in the 

Guidelines and “all bets are off” 



 

 

Pre February 2016 



Hugo Boss UK Limited 

• Four year old boy died in 2013 when a a 7ft high, 18 

stone unsecured mirror fell on him in retail outlet 

 

• Mirror not fitted as per instructions and specifications 

 

• Not an isolated incident and previous warnings ignored 

 

• Pleaded Guilty to offences under the Health and Safety at 

Work Act 1974 and the Management of Health and Safety 

Work Regulations 1999 

 

 



Hugo Boss UK Limited  

• Sentenced in 2015: 

- Turnover £192.8 million  

- Pre-tax profit was £23.8 million 

- Fined £1.1 million for HSWA and £100,000 for MHSWR 

(guilty plea) 

 

What would the fine be post February 2016? 

 



C.RO Ports London Limited 

• Worker’s arm was dragged into a capstan while mooring a 

boat and seriously injured 

• Company failed to identify and control risk, and ignored 

warnings from staff 

• Guilty plea to s2(1) HSWA 

• Turnover - £25m, pre tax profit - £7.7m 

• Fine: £1.8 million 



National Grid Gas (Plc.)  

• 11 year old boy, fell from an exposed pipeline over canal 

into the water below and drowned 

• Company’s records incorrect, crossing not subject to 

inspections and no access prevention measures fitted 

• Failed to protect the exposed pipeline  

• Guilty plea 

• Turnover £3billion and pre-tax profit was £1billion 

• Judge described pipe as “an accident waiting to happen” 

and National Grid did nothing to prevent or deter access 

• Fine £2,000,000 (Dec 2015) 

 



 

Post February 2016 



ConocoPhillips (UK) Limited 

• Two uncontrolled and one controlled but unexpected gas 

release. 

• Workers incorrectly believed the platform was gas-free, 

putting the lives of up to 66 workers on board in danger if 

an ignition occurred. 

•  Guilty plea to 3 breaches 

• Turnover - £4.8 billion / Year end loss £85m 

• Fine of £3m (£1m for each offence) and costs of 

£159,459 

• Largest fine to date – no actual injuries 

• Harm category 1 and medium culpability likely 



Pending prosecutions 

• Merlin Attractions Operations Limited 

• Five people seriously injured on a rollercoaster ride at 

Alton Towers 

• To be charged with one offence under HSWA 

• Turnover: £412m  Profit before tax: £75m 

• Previous convictions under Work at Height Regs in 2013 

 

What could the fine be? 

 

 



Corporate Manslaughter 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Prosecution must prove the way in which activities were 

managed or organised: 
 

– Caused a person’s death; 
 

– Amounts to a gross breach of a relevant duty of care 

owed to the deceased; and 
 

– Senior management’s role was a substantial element 

in the breach 

 

 

 

 
 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Introduced “new” manslaughter offence for organisations 

• In force – 6 April 2008 (nearly 8 years!) 

• 24 cases to date: 

– 19 in E&W/ 5 in NI / 0 in Scotland 

• Of those 24: 

– 19 convictions (6 trials; 13 guilty pleas)  

– 5 acquittals 

– 0 on-going cases 

• CM Tracker document 



Corp. Manslaughter – Sentencing 

Guideline 

• Triable only on indictment – Crown Court 

• Maximum fine is unlimited 

• Penalty range within Sent. Guidelines - £180K to 

£20million 

• Step 1 – Determine the seriousness of the offence 

• Step 2 – Starting Point and category range 

• Steps 3 and 4 – is the fine proportionate / wider impact 

• Steps 5 to 9 – guilty pleas and other orders etc 



Corporate Manslaughter  



Baldwins Crane Hire Limited 

• Date of incident: 15 August 2011 

• An employee was killed when the heavy crane he was driving 

experienced a malfunction with its brakes, causing it to crash 

into an earth bank and fall from the road 

• Date of conviction: 30 November 2015 

• After a five week trial, the company was found guilty of a  

charge of Corporate Manslaughter, a charge under Section 2 

HSWA and a charge under Section 3 HSWA  

• Company fined: £700,000 – largest fine to date 

• Plus costs of: £200,000 

 



Maidstone and Tunbridge Wells NHS 

Trust 

• Date of incident: 22 November 2012 

• Frances Cappuccini, 30, a primary school teacher, died at 

Pembury hospital in Tunbridge Wells after giving birth on 9 

October 2012. As a result of  a caesarean, Mrs Cappuccini 

suffered heavy bleeding which resulted in a cardiac arrest. 

• The NHS trust was charged with Corporate Manslaughter 

and two of the doctors who treated the deceased were 

charged with Gross Negligence Manslaughter. 

• No case to answer and instructed the jury to acquit 

• NHS not guilty of corporate manslaughter and Dr Cornish not 

guilty of gross negligence manslaughter.  



What does it all mean? 

• Fines for large companies are going to be substantially 

increased 

• Very large companies fall outside the ranges in the 

Guidelines and “all bets are off”  

• Battleground: 

– The extent to which failures were systemic v. isolated lapses 

– Establishing whether culpability was “low” as opposed to 

“medium” (or “high”)  

– Therefore, important to show safety management systems are in 

place and robust (and properly invested in), and what role was 

played by senior management and directors (leadership and 

direction) 

 



Questions 
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